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Using s. 35 of the Property Law Act to extinguish,
modify easements in B.C.

By E. Craig Watson

Law360 Canada (December 4, 2025, 1:20 PM EST) -- Easements, being
one of the most common non-possessory interests in land, are often
essential for the proper use and development of a dominant tenement.
However, over time, changes in the character of the land, the surrounding
neighbourhood or the purpose of the original grant can render an
easement obsolete, impractical or economically detrimental to the
burdened land (the servient tenement). In British Columbia, if parties do
not agree to privately extinguish an easement, the owner of the servient
tenement must apply to the court for relief under s. 35 of the Property
Law Act.
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This statutory power enables the Supreme Court of British Columbia to modify or cancel an easement
upon application. For litigators representing property owners, a strategic understanding of the criteria
under s. 35 is crucial for navigating these complex land title disputes.

The foundation: Section 35 of the Property Law Act

Section 35 grants the court authority to make an order cancelling or modifying an easement (or a
land use covenant) upon being satisfied of one of five specific grounds. The provision is intended to
provide a mechanism for addressing outdated or unduly restrictive property interests that impede the
efficient and beneficial use of land. It serves as a statutory remedy to ease the rigidity of the
common law principles governing perpetual land interests.

The five criteria under which the court may grant the relief are:

+ Obsolete by reason of change: Due to changes in the character of the land, the
neighbourhood or other circumstances the court considers material, the registered charge is
obsolete.

« Impractical impediment: The reasonable use of the servient land is impeded, without
practical benefit to the party entitled to the benefit of the registered charge, if the registered
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charge is not cancelled or modified.

« Absence of injury: The party entitled to the benefit of the registered charge has expressly or
impliedly agreed to it being cancelled or modified, or that by their acts or omissions they may
reasonably be considered to have abandoned the registered charge in whole or in part.

» No injury to beneficiary: The proposed modification or cancellation will not injure the party
entitled to the benefit of the registered charge.

+ Unnecessary charge: The registered charge is not registrable under the Land Title Act and is
not an instrument that created the interest. (This ground is rarely invoked for established
easements.)

The majority of s. 35 applications are brought under the first or second grounds, concerning
obsolescence and impractical impediment.

Providing obsolescence or impracticality

There is a high bar to meet when attempting to cancel an easement under s. 35 of the Property Law
Act. The court will not grant relief solely because the easement is inconvenient or imposes an
economic burden on the servient owner.

Obsolete easements

In interpreting the term “obsolete” under s. 35(2)(a), the courts have held that an easement is not
obsolete merely because the dominant owner has found an alternative means of accessing their
property or because the need for it has been reduced (see, for example, the B.C. Court of Appeal’s
decision from 1992 in (Collinson v. Laplante, 1992 20 B.C.A.C. 207). Obsolescence generally requires
a finding that the original purpose or object of the easement can no longer be achieved, or that the
easement is otherwise spent. This is a high threshold that requires strong evidence of a fundamental,
transformative change since the time the easement was granted.

Impractical impediment

The test under s. 35(2)(b), that the reasonable use of the servient land is impeded without practical
benefit to the dominant tenement, is often viewed as a two-part inquiry. The applicant must
demonstrate that the easement:

1. Substantially impedes the reasonable use of the servient land.

This often involves demonstrating a frustration of development potential, significant maintenance
costs or a negative impact on property value that extends beyond mere annoyance.

2. Provides no practical benefit to the dominant owner.

If the dominant owner retains any realistic, practical use or benefit from the easement, this ground
will typically fail. The benefit need not be the original benefit, but merely a current, genuine
advantage to the dominant tenement.

Interestingly, it appears that an easement connected to a long-term project will not be deemed
“without practical benefit” simply because it is delayed, underfunded or proceeding on an extended
timeline (see, for example, the recent B.C. Court of Appeal decision in Kelowna (City) v. Watermark
Developments Ltd., 2025 BCCA 382).

The applicant may need to provide strong expert evidence, such as planning reports, engineering
studies or appraisal evidence, to demonstrate the severity of the impediment and the absence of any
remaining practical utility for the dominant owner.

Compensation and remedial discretion

If the court is satisfied that one of the criteria under s. 35 is met, it retains a broad discretion
regarding the final order. The court may choose to modify the terms of the easement rather than
outright cancelling it, for instance, by adjusting its location or dimensions to better align with
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contemporary needs.

Crucially, s. 35(3) allows the court, as a condition of granting the order, to direct the applicant to pay
compensation to any person suffering injury as a result of the cancellation or modification. This
includes compensation for any loss or disadvantage suffered as a result of the order, or for any
reduction in the value of the dominant land.

The court’s power to award compensation is typically employed where the easement retains some
residual value for the dominant owner but is cancelled on grounds of obsolescence or impracticality.
Compensation can provide a mechanism for achieving an equitable result, allowing the servient
owner to unlock the value of their land while ensuring the dominant owner is not unjustly deprived of
a property right.

Strategic considerations for disputes involving easement cancellation or modification

For litigators, approaching a s. 35 application requires more than proving the bare facts of
inconvenience. Counsel must strategically frame the application to demonstrate a fundamental
change in circumstances that justifies judicial intervention into an established property right. Given
the preference of the courts to uphold registered interests, a successful application often involves:

* Precise evidence: Clearly documenting the original purpose of the easement compared to the
current reality of the surrounding area.

+ Balancing the parties’ interests: Presenting the argument in a manner that highlights the
disproportionate burden on the servient land versus the negligible, or non-existent, benefit to
the dominant land.

* Proposing alternative remedies: Offering a modified version of the easement or a specific
compensation amount can signal to the court a pragmatic approach aimed at achieving a fair
outcome rather than simply extinguishing the right entirely.

While s. 35 provides a powerful statutory tool to reform property rights in B.C., a successful
application is a demanding exercise that requires a meticulous presentation of evidence and a
detailed understanding of the surrounding law.

E. Craig Watson, principal at Meridian Law Group in Vancouver, is a skilled litigator who has
represented clients before all levels of courts in British Columbia since 1995. He works with plaintiffs
and defendants in insurance defence, commercial litigation, construction litigation and complex
personal injury matters.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
author’s firm, its clients, LexisNexis Canada, Law360 Canada or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be and should not be
taken as legal advice.
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